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Bozine v. D’Orazio, No. A-2258-07 (N.J. Super. 
App. Div. Jan. 29, 2009) – Owner contracted 
with Builder to construct a single-family 
home. Owner hired broker to sell home prior 
to completion. The home was listed as "brand-
new, one of a kind custom built." Plain-
tiffs/Buyers viewed the home, noted water in 
its basement, and added an addendum to the 
contract of sale requiring certain construction 
specifications be met. Buyers alleged that the 
specifications were not met, and that the bro-
ker never conveyed to plaintiffs that the home 

did not meet plaintiffs’ exact specifications. 
After water continued to seep into the home, 
plaintiffs sued the builder, seller, and broker 
under the Consumer Fraud Act. The lower 
court granted summary judgment to the bro-
ker on the basis that the broker’s representa-
tions did not constitute fraud. The Appellate 
Division reversed, finding that the broker’s 
alleged claim that the defects were fixed by the 
builder created a genuine issue of material fact 
as to whether the broker induced the plaintiffs 
to buy the home.  

Consumer Fraud 

McGinty v. K. Hovnanian Companies of New Jersey, 
Inc., No. A-6100-07 (N.J. Super. App. Div. 
Mar. 17, 2009) - Plaintiffs lived in a condo-
minium unit from 1985 to 1990. A suit was 
brought in 2004 against the condominium 
association, builders and sellers of the unit, 
and plumbing contractor, claiming that they 
were exposed to toxic substances as a result of 
a water leak that caused mold growth during 
their tenancy. All defendants filed for sum-
mary judgment on the basis that the Statute of 
Repose bars such complaints beyond the stat-
ute’s ten year period of limitation. The trial 
court granted this motion, applying the statute 
of repose strictly. On appeal, the Appellate 

Premises Liability - Statute of Repose 

contract." Plaintiff sued both defendants for 
negligence and the lot-owner asserted cross-
claims for contribution and indemnification 
against the snow removal company. The trial 
court found in favor of the lot-owner on the 
basis of interpreting the indemnification provi-
sion as valid and applicable. The Appellate 
Division affirmed, finding that under the 
"substantial nexus" test, plaintiff’s injury did 
"arise out of" the contract because falling on 
ice was a natural consequence of the snow 
removal company’s failure to remove snow 
and ice as required by the contract.  

Dorsey v. Cobblestone Village Equities, LLC, No. 
A-1710-07 (N.J. Super. App. Div. Feb. 25, 
2009) - Plaintiff sustained injuries when she 
slipped and fell on ice in a parking lot. Three 
months prior to plaintiff’s fall, defendant lot-
owner hired defendant snow removal com-
pany, to remove ice and snow on the property. 
The lot-owner and the snow removal com-
pany entered into a service contract which 
contained a provision that required the com-
pany to indemnify the lot-owner from liability 
for damage "arising out of, or on account of, 
or in consequence of the performance of the 

Premises Liability - Contractual Indemnification 
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Dorney v. Mammi, 2009 WL 3437495, No. 
08-4271 (3d Cir. Oct. 27, 2009) - In a case 
in which Bennett, Bricklin & Saltzburg 
LLC participated as defense counsel, 
plaintiff alleged negligence against the de-
fendants/homeowners where plaintiff 
agreed to help defendants trim branches 
from a large oak tree on their property in 
West Virginia. Defendant held the base of 
an extension ladder against the tree while 
plaintiff ascended to the top of the ladder 
approximately 30 feet above the ground 
and began using an electric chainsaw to 
cut a branch 12-15 feet long with a one 
foot diameter. Plaintiff and defendant had 
differing versions of how the plaintiff fell 
from the ladder and sustained serious in-
jury; however, both parties admitted that 
they did not see what the other was doing 
at the time of the fall. Plaintiff contended 
that defendants were negligent as they 
failed to: (1) properly secure the ladder; (2) 
provide safety equipment; and (3) prevent 
plaintiff from engaging in a dangerous 
activity. The court granted summary judg-
ment after oral argument holding plaintiff 
failed to prove that defendant breached a 
duty or that defendant’s alleged negligence 
was a proximate cause of the accident. 
The United States Court of Appeals for 
the Third Circuit affirmed the grant of 
summary judgment for the reasons ex-
pressed by the district court. 

SPOTLIGHT CASE 

Division affirmed noting that the statute of 
repose began to run upon substantial comple-
tion of plaintiffs’ unit in 1985, as demon-
strated by the fact that it was issued a certifi-
cate of occupancy in that year, rather than the 
completion of the entire building as argued by 
plaintiffs. Moreover, although repairs had 
been made to the unit following 1985, the 
court found that such repairs were 
"temporary and cosmetic" rather than sepa-
rate improvements to the property that would 
reset the statute of repose period and in any 
event, the complaint was not filed within ten 
years of such repairs. 



Kamouh v. Bally's Park Place, No. A-5224-07 (N.J. 
Super. App. Div. Apr. 7, 2009) - Plaintiff was 
assaulted by an attempted purse snatcher while 
sitting at a slot stool at Bally’s Casino. Plaintiff 
sued Bally’s alleging negligence in failing to pro-
vide proper security to insure her safety and 
spoliation of evidence in failing to preserve any 
of the security camera videotape from the morn-
ing of the incident. Cross motions for summary 
judgement resulted in the dismissal of plaintiff’s 
Complaint as plaintiff did not retain a security 
expert. The Appellate Division affirmed, noting 
that absent expert testimony, the injured party 
failed to demonstrate that the existing security 
protections and amount of personnel already in 
place on the premises of the casino were unrea-
sonable or below industry norms or regulatory 
requirements at the time plaintiff was injured by 
the criminal actor.  

Expert Witness–Necessity Tort Claims Act 

Irizarry v. City of Hoboken, No. A-5274-07 (N.J. 
Super. App. Div. Apr. 28, 2009) - Plaintiff sus-
tained injuries after she fell over a bucket left in 
the hallway by a maintenance worker in the 
building in which she lived. Because defen-
dant/owner is a public entity, to recover dam-
ages for pain and suffering, plaintiff had to meet 
the tort claims threshold set forth in the Tort 
Claims Act, N.J.S.A. 59:1-1 to 12-3. The trial 
court found that plaintiff did not meet this 
threshold and granted defendant summary judg-
ment. The Appellate Division affirmed conclud-
ing that plaintiff’s back and wrist injuries, for 
which she was discharged from treatment four 
months after the accident and of which photo-
graphs did not show any evidence of disfigure-
ment, did not rise to the level of a permanent 
substantial disfigurement or permanent loss of a 
bodily function.  

Riley v. Keenan, 406 N.J. Super. 281, 967 A.2d 868 
(App. Div. 2009) - Plaintiffs, a driver and passen-
ger, were injured when an intoxicated driver 
crashed into their vehicle. They sued the intoxi-
cated driver, taverns, and the intoxicated driver’s 
employer. The action against the employer was 
dismissed by way of summary judgment and the 
trial court entered judgment on a jury verdict for 
plaintiffs against all remaining defendants. The 
Appellate Division affirmed in part and reversed in 
part, holding that the intoxicated driver’s employer 
did not owe the plaintiffs a direct duty regarding 
the driver’s alleged fatigue resulting from over-
work. The Appellate Division noted that the driver 
drove trucks for the employer eight to nine hours a 
day and was given at least a fourteen hour break 
between driving shifts, the employer had no 
knowledge of how many hours of sleep the driver 
was getting or that he was fatigued, and the colli-
sion occurred seven hours after the driver left 
work, during which time he had become intoxi-
cated.  

Respondeat Superior 

Penn Nat’l Ins. Co. v. Costa, 198 N.J. 229, 966 
A.2d 1028 (2009) - In a case first reported in 
the Summer 2008 Quick Hitters, Plaintiff sus-
tained serious injuries after he slipped on ice 
and struck his head on the top of an automo-
bile tire jack after offering to assist his boss, 
defendant, with changing a flat tire. The Appel-
late Division reversed the lower court determi-
nation, finding that plaintiff’s injuries were 
directly connected with the maintenance of 
defendant’s vehicle under the "substantial 
nexus test"and therefore, the automobile policy 
was primary to the homeowner policy. The 
New Jersey Supreme Court reversed and rein-
stated the Law Division’s judgment. The Court 
held that plaintiff’s injuries did not bear a sub-
stantial nexus to the negligent maintenance of a 
motor vehicle, as required to trigger coverage 
under the insured's automobile insurance pol-
icy. The Court noted that plaintiff, at the time 
he was injured, was not involved with the tire 
repair nor was there any claim that the tire re-
pair was being carried out negligently. Thus, the 

Civil Procedure–Default Judgment 

Padin v. Ortiz, No. A-5938-07 (N.J. Super. 
App. Div. Apr. 07, 2009) - Plaintiff filed a 
personal injury lawsuit. Defendant was served 
with plaintiff's complaint but did not answer 
it, resulting in a default judgment. Defendant 
attended the proof hearing, but did not pre-
sent evidence or cross examine plaintiff. The 
trial court entered judgment in favor of plain-
tiff. Defendant then filed a motion to vacate 
the judgment which was denied. Defendant 
appealed, arguing that he believed his insur-
ance company had undertaken a defense and 
that he did not understand the various notices 
and orders received. The Appellate Division 
affirmed the lower court's decision. The Ap-
pellate Division pointed out that it was not 
reasonable or prudent for defendant, a small 
business owner, aware of a serious complaint 
against him, not to follow up with his insur-
ance company after hearing nothing from it 
while at the same time receiving additional 
court papers and papers from counsel. 

Insurance Coverage 

insured's homeowners insurance policy pro-
vided coverage. 

 

Salvato v. Grieco, No. A-4262-07 (N.J. Super. 
App. Div. Mar. 3, 2009) - Plaintiff’s seven-year 
old daughter was injured by defendants’ golden 
retriever. Plaintiff’s daughter was one of the 
defendant’s granddaughters and had been living 
with the defendants for about four months 
before she was injured. Defendants sought 
coverage from their homeowners insurance 
carrier. However, the insurer declined coverage 
citing provisions of the insurance policy ex-
cluding liability coverage or medical payments 
for bodily injury to a resident of the household 
who is a relative by blood or marriage of the 
named insureds. Interpreting this provision, the 
trial court granted summary judgment to the 
carrier, noting that although the policy did not 
define the words "resident" and "relative," such 
words must be given their ordinary meaning. 
The Appellate Division affirmed for the same 
reasons. 
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