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Verbal Threshold Update is a quarterly publication designed to keep the automobile
insurance industry apprised of this rapidly developing area of New Jersey tort law.

I. In Woodards v. Kien, Docket No. CAM-L-8178-01, the Superior Court of New Jersey, Camden County,
granted defendant’s motion for summary judgment on the verbal threshold. The plaintiff was involved in
an accident on December 13, 1999 and presented to the hospital immediately following the accident
complaining of neck pain. X-rays of her cervical spine revealed degenerative discogenic narrowing of the
cervical spine.

The plaintiff presented to Dr. Friedman on December 16, 1999 complaining of neck, back, and left shoulder
pain. She did not return to Dr. Friedman again until February 14, 2000, approximately two months later. She
then returned to Dr. Friedman on February 21, 2002, two years after her last visit on February 14, 2000, for
one additional visit. At that time, she was still complaining of neck, back, and left shoulder pain. She
received physical therapy from January 6, 2000 through June 30, 2000. At the end of physical therapy, her
work status was regular and her tolerance for work was good.

Dr. Friedman authored a certification opining that the plaintiff sustained a permanent injury to her left
shoulder. New Jersey law requires the certification to be based on objective, credible evidence. The plaintiff
contended that Dr. Friedman based his permanency evaluation on the objective, clinical physical testing of
the plaintiff’s shoulder, including findings of tenderness and restricted range of motion of the left shoulder.
The defense contended that tenderness and decreased range of motion of the left shoulder were subjective,
not objective, findings in that these findings relied solely on the plaintiff’s pain response.

An MRI of plaintiff’s left shoulder revealed impingement with mild supraspinatus tendinitis and small joint
effusion. However, Dr. Friedman’s certification failed to address a herniated disc from a 1993 accident which
resulted in leftsided neck pain and pain down plaintiff’s entire left arm including her left shoulder.
Furthermore, plaintiff denied at deposition any prior history relative to her left shoulder.

The plaintiff was employed by Verizon as an administrative assistant at the time of the accident. Although
she missed approximately 60 half days from work for treatment as a result of the accident, she did not miss
any full days from work at Verizon. She was fully compensated for the time that she missed work at Verizon.

The only activities plaintiff did before the accident that she was completely unable to perform following it
were bowling and pushups. She bowled once per month prior to the accident, but had not attempted to bowl
since the accident. Plaintiff also admitted she did not do pushups very often before the accident. Further,
contrary to plaintiff’s assertion, a note from her physical therapy indicates that she was able to do “wall
pushups 20 reps.”

Based on the above, the court granted defendant’s motion for summary judgment.

Plaintiff Attorney: Marshall Kressman, Esquire
Defense Attorney: Glendon E. Danks, Esquire

IL. In Arter v. Smith, Docket No. ATL-L-3278-02, Superior Court of New Jersey, Atlantic County, the court
granted summary judgment on the verbal threshold in favor of defendant. The plaintiff was involved in a
motor vehicle accident on October 8, 2000. She sustained injuries to her neck, back, and right knee, and was
treated by Dr. DelGiorno intermittently for two years. She also produced a certification of permanency from
Dr. DelGiorno.

Plaintiff received intermittent treatment with Dr. DelGiorno and physical therapy from November 2, 2000
through December 7, 2000. As of December 7, 2000, she was complaining of intermittent neck and back pain,
and denied any radiating pain into the extremities. Her pain varied from 0 to 3 on a scale of 0 to 10, 0 being
no pain, 10 being the most severe pain. There was nothing she was completely unable to do as a result of the
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